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APPENDIX A TO § 223.203—LIST OF GUIDANCE 
DOCUMENTS 

The following is a list of documents cited 
in the regulatory text. Copies of these docu-
ments may be obtained upon request from 
the Northwest or Southwest Regional Ad-
ministrators (see Table 1 in § 600.502 of this 
title). 

1. Oregon Department of Transportation 
(ODOT) Maintenance Management System 
Water Quality and Habitat Guide (July, 
1999). 

2. Guidelines for Electrofishing Waters 
Containing Salmonids Listed Under the En-
dangered Species Act. 

3. Fish Screening Criteria for Anadromous 
Salmonids, National Marine Fisheries Serv-
ice, Southwest Region, 1997. 

4. Viable Salmonid Populations and the 
Recovery of Evolutionarily Significant 
Units. (June 2000). 

[65 FR 42475, July 10, 2000, as amended at 67 
FR 1129, Jan. 9, 2002; 67 FR 68725, Nov. 12, 
2002; 70 FR 37202, 37203, June 28, 2005; 71 FR 
5180, Feb. 1, 2006] 

§ 223.204 Tribal plans. 
(a) Limits on the prohibitions. The pro-

hibitions of § 223.203(a) of this subpart 
relating to threatened species of 
salmonids listed in § 223.102 do not 
apply to any activity undertaken by a 
tribe, tribal member, tribal permittee, 
tribal employee, or tribal agent in 
compliance with a Tribal resource 
management plan (Tribal Plan), pro-
vided that the Secretary determines 
that implementation of such Tribal 
Plan will not appreciably reduce the 
likelihood of survival and recovery of 
the listed salmonids. In making that 
determination the Secretary shall use 
the best available biological data (in-
cluding any tribal data and analysis) to 
determine the Tribal Plan’s impact on 
the biological requirements of the spe-
cies, and will assess the effect of the 
Tribal Plan on survival and recovery, 
consistent with legally enforceable 
tribal rights and with the Secretary’s 
trust responsibilities to tribes. 

(b) Consideration of a Tribal Plan. (1) A 
Tribal Plan may include but is not lim-
ited to plans that address fishery har-
vest, artificial production, research, or 
water or land management, and may be 
developed by one tribe or jointly with 
other tribes. The Secretary will con-
sult on a government-to-government 
basis with any tribe that so requests 
and will provide to the maximum ex-

tent practicable technical assistance in 
examining impacts on listed salmonids 
and other salmonids as tribes develop 
Tribal resource management plans that 
meet the management responsibilities 
and needs of the tribes. A Tribal Plan 
must specify the procedures by which 
the tribe will enforce its provisions. 

(2) Where there exists a Federal court 
proceeding with continuing jurisdic-
tion over the subject matter of a Tribal 
Plan, the plan may be developed and 
implemented within the ongoing Fed-
eral Court proceeding. In such cir-
cumstances, compliance with the Trib-
al Plan’s terms shall be determined 
within that Federal Court proceeding. 

(3) The Secretary shall seek com-
ment from the public on the Sec-
retary’s pending determination wheth-
er or not implementation of a Tribal 
Plan will appreciably reduce the likeli-
hood of survival and recovery of the 
listed salmonids. 

(4) The Secretary shall publish notifi-
cation in the FEDERAL REGISTER of any 
determination regarding a Tribal Plan 
and the basis for that determination. 

[65 FR 42485, July 10, 2000. Redesignated at 70 
FR 37203, June 28, 2005] 

§ 223.205 Sea turtles. 

(a) The prohibitions of section 9 of 
the Act (16 U.S.C. 1538) relating to en-
dangered species apply to threatened 
species of sea turtle, except as provided 
in § 223.206. 

(b) Except as provided in § 223.206, it 
is unlawful for any person subject to 
the jurisdiction of the United States to 
do any of the following: 

(1) Own, operate, or be on board a 
vessel, except if that vessel is in com-
pliance with all applicable provisions 
of § 223.206(d); 

(2) Fish for, catch, take, harvest, or 
possess, fish or wildlife while on board 
a vessel, except if that vessel is in com-
pliance with all applicable provisions 
of § 223.206(d); 

(3) Fish for, catch, take, harvest, or 
possess, fish or wildlife contrary to any 
notice of tow-time or other restriction 
specified in, or issued under, 
§ 223.206(d)(3) or (d)(4); 

(4) Possess fish or wildlife taken in 
violation of paragraph (b) of this sec-
tion; 
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(5) Fail to follow any of the sea turtle 
handling and resuscitation require-
ments specified in § 223.206(d)(1); 

(6) Possess a sea turtle in any man-
ner contrary to the handling and resus-
citation requirements of § 223.206(d)(1); 

(7) Fail to comply immediately, in 
the manner specified at § 600.730 (b) 
through (d) of this Title, with instruc-
tions and signals specified therein 
issued by an authorized officer, includ-
ing instructions and signals to haul 
back a net for inspection; 

(8) Refuse to allow an authorized offi-
cer to board a vessel, or to enter an 
area where fish or wildlife may be 
found, for the purpose of conducting a 
boarding, search, inspection, seizure, 
investigation, or arrest in connection 
with enforcement of this section; 

(9) Destroy, stave, damage, or dispose 
of in any manner, fish or wildlife, gear, 
cargo, or any other matter after a com-
munication or signal from an author-
ized officer, or upon the approach of 
such an officer or of an enforcement 
vessel or aircraft, before the officer has 
an opportunity to inspect same, or in 
contravention of directions from the 
officer; 

(10) Assault, resist, oppose, impede, 
intimidate, threaten, obstruct, delay, 
prevent, or interfere with an author-
ized officer in the conduct of any 
boarding, search, inspection, seizure, 
investigation, or arrest in connection 
with enforcement of this section; 

(11) Interfere with, delay, or prevent 
by any means, the apprehension of an-
other person, knowing that such person 
committed an act prohibited by this 
section; 

(12) Resist a lawful arrest for an act 
prohibited by this section; 

(13) Make a false statement, oral or 
written, to an authorized officer or to 
the agency concerning the fishing for, 
catching, taking, harvesting, landing, 
purchasing, selling, or transferring fish 
or wildlife, or concerning any other 
matter subject to investigation under 
this section by such officer, or required 
to be submitted under this part 223; 

(14) Sell, barter, trade or offer to sell, 
barter, or trade, a TED that is not an 
approved TED; 

(15) Fail to comply with the restric-
tions set forth in § 223.206(d)(10) regard-
ing pound net leaders; 

(16) Fail to comply with the restric-
tions set forth in § 223.206(d)(11) regard-
ing sea scallop dredges; or 

(17) Attempt to do, solicit another to 
do, or cause to be done, any of the fore-
going. 

(c) In connection with any action al-
leging a violation of this section, any 
person claiming the benefit of any ex-
emption, exception, or permit under 
this subpart B has the burden of prov-
ing that the exemption, exception, or 
permit is applicable, was granted, and 
was valid and in force at the time of 
the alleged violation. Further, any per-
son claiming that a modification made 
to a TED that is the subject of such an 
action complies with the requirements 
of § 223.207 (c) or (d) has the burden of 
proving such claim. 

[64 FR 14069, Mar. 23, 1999, as amended at 67 
FR 41203, June 17, 2002; 69 FR 25012, May 5, 
2004; 71 FR 50372, Aug. 25, 2006] 

§ 223.206 Exceptions to prohibitions 
relating to sea turtles. 

(a) Permits—(1) Scientific research, edu-
cation, zoological exhibition, or species 
enhancement permits. The Assistant Ad-
ministrator may issue permits author-
izing activities which would otherwise 
be prohibited under § 223.205(a) for sci-
entific or educational purposes, for zoo-
logical exhibition, or to enhance the 
propagation or survival of threatened 
species of sea turtles, in accordance 
with and subject to the conditions of 
part 222, subpart C—General Permit 
Procedures. 

(2) Incidental-take permits. The Assist-
ant Administrator may issue permits 
authorizing activities that would oth-
erwise be prohibited under § 223.205(a) 
in accordance with section 10(a)(1)(B) 
of the Act (16 U.S.C. 1539(a)(1)(B)), and 
in accordance with, and subject to, the 
implementing regulations in part 222 of 
this chapter. Such permits may be 
issued for the incidental taking of 
threatened and endangered species of 
sea turtles. 

(b) Exception for injured, dead, or 
stranded specimens. If any member of 
any threatened species of sea turtle is 
found injured, dead, or stranded, any 
agent or employee of the National Ma-
rine Fisheries Service, the Fish and 
Wildlife Service, the U.S. Coast Guard, 
or any other Federal land or water 
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